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Decar Counsel:

This matter js before the Court on Southeastern Public Service Authority’s (“SPSA™)
Demurrer to Couats T and II, SPSA's Special Plea of Collaters] Estoppel, and the City of
Chesapeake’s (“Chesapeake” or “City") request in Count V of the Complaint for preliminary
injuncrive relief. ‘The Coure has carefully considered all Pleadings, motions, and exhibits before the
Court, all briefs submitted by counsel, and couvséls’ oral arpuments.

¢qual fepresentation on the SPSA Board of Directors; however, members do ot shate equal
financial responsibilities. Putsuant to the Atticles of Incosporation, the purpose of SPSA is o
acquire, finance, consttuct, operate and maintain a water system and a garbage and trash collection
aod disposal system pursuant to the Vitginia Water and Sewer Authorities Act.

September 28, 1988, to extend the tetm of the apreement o Jamuary 24, 2018. The Use and Support
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geneeated or collected by or within or under the copto) of [Chesapeake] to SPSA facilities.”
(Complaint 7 10) SPSA charges Chesapeake “tipping fees” based on ronnage of delivered dispasable
solicl waste. The Usce and Support Agteement tequires SPSA. to accept and dispose of the City’s
delivered disposable aolid waste by meas of a “safe, sanitary, and environtuentally sound solid
waste disposal aystem.” The Use and Support Agreement provides that the SPSA solid waste
disposal system: is sstablished and operated int two phases; (1) A regiomal landfill located in the Cicy
of Suffolk (“Suffolk Landfill') and operated by SPSA; and (2) e refuse derived fuel processing plant
{("RDF Plant’) located in the City of Portsmouth and operated in conjunction with the Suffolk
Land$ll.

unt I of

In Chapter 596 of the 2000 Acts of Arsembly, the General Assembly extended the life of
SPSA indefinitely, but alsa created & mechanism for wember localiNes ta withdtaw from SPSA at
any time, without regard to any ourstanding bonds jssued by SPSA. Specifically, Chapter 596 statag:
“{Alny locality which it a membes of the Southeastern Public Service Authority of Virginia may
withdeaw thereftom, whether or not there are any outstanding bonds of the Seutheastern Public
Setvice Authority of Vitginia; provided, however, that all written abligations 1o the Southoastern Publy
Servioe Authorlty of Virginia incusred by a locality while the locality was 2 member shall remain in full
force and effect following the locality’s withdtewal.” 2000 Ve, Acts ch, 596 § 2 (emphagis addad).

Chesaperke alleges that the Genexal Assembly ™intended to limit the phiaze Swiitten,
obligations” to weitten financial instrumeats such g3 bonds, indentures and notes,” (Complzint f 17)
and that the City will not remain lable under the Use and Support Agtesment after its wirhdrawal
from SPSA because the Use and Suppost Agteement is not e “written obligation” as contemplated
by the General Assembly. (Complaint Y 16)

tancar i simurrer

“A demurrer tests the legal rufficiency of fects alleged in pleadings, not the strength of
prool” Glexebrook v. Bd. of Sspbervisors of Spotpivania Coxny, 266 Va. 550, 554, 587 S.E.2d 589, 591
(2003). Further, 2 demusror “admits the ttuth of the facts conained in the pleading to which it is
addressed, as well as any facts that may be teasonsbly and fairly implied and inferred from those
allegations. A demurrer does not, howeves, admit the correctness of the pleader’s conelusions of
law.” Taboads v. Daily Seven, Inc., 271 Va. 313, 317, 626 S.E.2d 428, 429 (2006); Hamis n Kreurgor, 271
Va. 188, 195, 624 S.E.2d 24, 28 (2006). To swvive 4 challenge by demwrrer, 4 “pleading must be
made with ‘sufficient definitensss to enable the eoutt to find the existenee of u Jegal basis for its
judgment.™ Eagle Harbor I.L.C. v. Isk of Wight Coungy, 271 V. 603, 611, 268 S.1.24 298, 302 (2006)
(quoting Maorz », Jefforson Hospital, Inc., 208 e, 438, 440, 158 S.E.2d 124, 126 (1 967)). A erial court is
*“not permitted on demutter to cvaluate and decide the mets of the allegations et forth in g
[Complaint], but only may determine whethes the factual allegations of the [Complaint] wye sufficient
to state 2 cause of action.™ Hamiy, 271 Va at 195-96, 624 S.E.2d at 24 (quoting Rivervien: Farm
Asoes. Va, Gen, P'ship v. Board of S pervisors, 239 Va. 419, 427, 528 S,E.2d 99, 103 (2000).

s Demur of the
“SPSA does not dispute the City’s xght to withdraw”; howeves, SPSA demuts to Count I to
the extenr thar it is based on Chesapeake’s contention that the Use and Support Agreement is not a
“writtest obligation” of the City o that the City has no obligation to honer the Usc and Support
Agtoement. SPSA asscrta that the “clty has failed to allege facts to support its ¢ontention that it need
not honor the Use and Support Agreement.” (Demtrer § 1)
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Clearly, the Use and Support Agreement s “written™; thys, the next lssue for the Coutt to
consider is whather the Use and Support Agreement falls within the General Assembly’s intended
tmeaning of the tetts “obligations.” Under basic rules of stamtory consttuction, 4 court must
“cotsider the Janguage of a statute to determine the General Assembly’s intent from the plain and
natural meaning of the words used.” Alegy v. VValley Nuwsing Homes, Tne., 272 Va. 37, 41, 630 8.E.2d
301, 303 (2006). “The plin, obvious, and rational meaning of a statute is to be preforred over any
catious, narrow, ot sttained construction” Melanson . Commonwealth, 261 Va. 178, 183, 539 S.JR.2d
433, 435 (2001),

Black’s Lew Dictionary notes that as a legal termn, the word obfgation “originally meant a
sealed bond, but . . . now extends to any certain written promisc to pay money ot do & specific
thing” Obligation is further defined as “that which a person is bound to do or forhear; any duty
imposed by [a] law, promise, [ot] contract . . . . [A] law or duty binding parties to perform their
Agreement. An undettmking to perform, That which constitutes a legal ot moral duty and which
tenders a person liable to coercion and punishment for asglecting it; a word of broad merning, and
the particular meaning intended is to be gained by consideration of its context™ Bluk’ Lo
Dictionary, 1074 (6th €d.1990) (iaternal citations ormitted).

It is an elementary propasition that obligations can atise from contraces, Conttacts, by theis
Very natute, creatc rights and obligations among the parties that draft and sign them. References to
contract obligadons in statutory and case law are almost inoutnerable. S, ¢t, e8, Ya. Const. amend, I, §
11 (“the Gencral Assembly shall not pass any law impairing the obdgation of coatracts.”) (emphasis
added); Va. Code § 8.1-201(b)}(12) (““Conetact, as distingniished from ‘agreement,’ means the totzl
Jegal obkganon that results from the patties’ agreernent . . . ") (emphasis added); Dasmino’t Pigga, Ine. v,
McDopald, 126 S.Cr. 1246, 1250 (2006); Seabold? ». Pennsylvania RR. Ca, 290 F.2d 296, 298 (1961)
(“... simply, as 2 matter of contrace, creates the obligation ...”) (expphasis added): Harriron &> Bares,
Inc. v. Beatherstone Assocs, Lid, Plhip., 253 Va. 364, 372-72, 484 S.E.2d 883, 887 (1997).

To hold that the tertn “written obligations” is limited to “writtan finandal instruments such
as bonds, indentures and notes” as proposed by Chesapeake would requite a “curious, narcow, [and]
strained construction.” Melanson, 261 Va. at 183, 539 S.E.2d at 435, The Court 15 of the opinion that
Count I of the Complaint fails to state a cause of action, bacause the Use and Support Agreement
enteted into berween SPSA and Chesapeake dlrarly falls within the “plain, obvious, and rational
meaning” of the term “wiitten obligations” fouud in Chapter 596 of the 2000 Acts of Assembly.
‘Therefore, SPSA’ Demurrer to Count I of the Complaint i sustzined with, prejudice.

C of th laj,

Chesapeake alleges that as “conatrued by SP5A, the Use and Support Agresment requires
the City to effectively remain a member of SPSA despite withdrawal.” (Complaint 4] 22) Chesapeske
atgues that SPSA bas engaped in activities that are in “detogrtion of the City"s duty and authorty to
protect the public health safety and welfere” Such activities include “entering into a Non-
Disclosure Agrecment with Waste Industrics of America, Inc. to negotiate fot use of, or investment
in, « municipal solid waste landfill in Camden County, Nozth Carolina. Chesapeake adamantly
opposes the landfill on the grounds that it poses a dircet threat to o primary component of its
drinking water supply.” {Complaint 9 23) Chesapeake made findings by resclution adopted Apdl 12,
2005, that the *“Camden Counry landfill will be adverse to the public health, safcty and welfare of the
citizens of Chesapeake.” (Complnint § 26) Chesapeake asserts that “[bly remaining 8 member of
SPSA and continuving to delives solid waste to SPSA under the Use and Support Agreement, the City

3
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is effectively sttipped of its ability to exercise polick powers 1o protect the public health, safety and
welfare of its citizens sad could be forced to participate in actions that will hatm the City’s drinling
water, degrade air qualicy and endangex the safety of motorists on City’s roads.” (Complaint § 27)
Chesapeake alleges that the Use and Suppott agzeement is void apainst public policy becanse it
deprives the City of its ability to ptotect the public heakth, safcty and welfure. (Complaint Y 28)
Chesapeake also alleges that SPSA currently has negative assets and continues to incur new debe,
forcing the City ta participate in the loss and wasee of public funds in vickton of public policy,
{Complaint 1 29)

y I of the Complaint
SPSA demurs to Count 11 of the Complsint on the grounds that ir fails to state 2 cause of
action ae thete is no justiciable case or controversy, in that, the “City has made no allegations to
Support its contention that, by honoting the Use and Support Agteement, the Ciry is in any way
smipped of its abillity to exercise police power o protest the public health, safety and welfare of its
cirizens.”” (Demutret ¥ 2) :

In. Concervicd Residents of Glaucester County, of al. v. Board of Supervivors of Gloncester Coungy, ot al.,
248 Ve. 486, 449 5.B.2d 787 (1994), Concerned Residents sought to have the trial court declate
“uneonstimtional, unlawful, and invalid” a conttact entered into between the Board of Supetvisots
of Gloucester Counnty and Waste Management Disposal Scrvices of Vitginia, Inc. Jd. at 490, 449
S.E.-2d at 789, The conwract in Conarned Rosidemts provided, inter aka, that Gloucester County would
acquite & suitable property fot 2 solid waste management facility and thar Waste Managetnent, a
private company, would seimburse the Couney for the acquisiion costs. The County wauld then
retain ownership of the property and would lease the propetty to Waste Management fot a tetm of
twenty years. Under the contract, Waste Mnoagement would construct zad operate a solid waste
- disposal facility on the propetty and would pay Gloucestet County a “Guarantced Annual Rent” of
$50,000, which could be increased based on the tonnage of solid waste delivered to the facilirg, The
trial court sustained the defendants’ demurrere and dismissed the bill of complaint with prejudice,
holdiog that the contract did not violare any constimtional or statutory provisions. Id at 491, 449
§.E.2d at 789, Concetned Residenes appealed, arguing, in part, that the contract was dlegal because
it bound future boards of supsrvisors, *taus interfering with the ability of future Boards to excrcise
their legislative discretion, and that, therefore, the conmract restricted “unconstitetionally the future
prezogatives of boatds of suparvisors” sad constituted “a barteting away of legiglative powesrs.” Id
at 491-92, 499, 449 5.12.2d at 789, 794,

In Concerued Rovidents, the Supreme Court of Virginia recognized that it is a “firmly
established” principle in Virginia that a locality is “capable of contracting 2nd has the power to make
all contracts which, are proper and reasonably necessaty to the execution of its corporate objects and
purposes.” Id. at 499, 449 S.E.2d at 794 (quoting South Hayrpion Apts, v. Bligaberh City Co., 188 V. 67,
79, 37 S.E.2d 841, 847 (1946)). The Court further stated thar tha legislative inrent of Viginia Code
§§ 15.1-28.01 and -28.02 (now Code §§ 15.2-931 and 932 respectively) authorizing localitics to
contract for the collecon and dispossl of wastz “could not be more clear.” Goncerved Residents of
Glowgester, 248 Va. ar 500, 449 §,B.2d at 794; Concornad Taxpayers v. Connty of Brunswick, 249 Va, 320,
331, 445 S.E.2d 712, 718 (1995) (“Local govetning bodics ere expressly anthotized to entet into
contacts relating to waste disposal facilitics,”); sz Murnpowsr v. Horsing Authority of the City of Bristol,
176 Va, 426, 444, 11 S.E.2d 732, 739 (1940) (“The best indications of public policy are to be found
in die enactments of the Legislature.”). Tn reaching it decision, the Supreme Court noted;
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Where, ag hete, the General Assembly has authotized the County “to ptovide for the

‘health and sefety of its citizens . , , and to promote the general health and welfate by
providing for adequate [waste] disposal sexrvices,” action taken by the Couaty in
response theteto is a legislative act in the furtherance of the County’s police powers.
When 2 legislative bady cxercises its police powezs, cvery possible presumption shall
be indulged in favor of the validity of irs lepislative act. Additionally, we emphasize
that, in deciding whether a Jegislative act is valid, a court is not comcemed about
whether the zction is wise.

Concerned Residents of Glowcosrer, 248 Va., at 49394, 449 S.E.2d at 790 (internal citations ornitted).

The Supreme Court held thar Gloneester County had “entered into a 20-year leasc with
Waste Management.” J4 at 500, 449 S.E.2d at 794. “When the General Assemnbly has made an
¢xpress grant of power to a county without prescribing the method of execution, the county is
permitted to utilize its disctetionary authosity in exercising the pranted powey, provided the selected
methed is reagonable.” Id (citing Copmamaesith n. Ariington County Bd., 217 Va, 558, 574, 232 §.E.2d
30, 40 (1977)). The Court further found nothing in the method selecred by the County in exercising
the granted power to be unreasonable ox to have constituted a “bartering away of the County’s
logislative powers” and, therefore, affitmed the jadgment of the teigl court. [

: In the instant cass, Chesapeake utilized jts discretionasy suthotity in exereiting the pranted
power to contract for the collection and disposal of waste by electing to become a member of SPSA,
at its inception and by eateting into the Use and Support Agremment with SPSA some twenty-theee
years ago. The Court is of the opinion that Count IT of the Complaint fails to state a causc of action,
ia that nothing in the method selected by Chesapeake in exercising the granted power is
unteasonable and the Use 2nd Support Agresment ncither deprives the City of its qbility to protect
the public health, safety and welfate, nor illegally basters away Chesapeake’s legislative powrers.
Therefore, SPSA’s Demurrer to Count 11 of the Complaint is sustained with prrjudice.

Based on the Court’s nilings on SPSA’s Demurtar to Couats 1 and If of the Complaint, the
Court geed not reach the issues raised in SPSA’s Special Plea of Collateral Estappel regarding the

validity of or Chesapeake’s obligations under the Use and Suppott Agreement; futther, Chesapenke’s
tuotion for Preliminary Injunctve Relicf is denied.

Mr. Bryaut, Counsel for SPSA, will please draft an order in accordance with the Coure’s

ruling,
% 5

V. Thomnas Forchand
Chief Judge



